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J. TONY SERRA #32639 
CURTIS L. BRIGGS #284190 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 

Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA 
Plaintiff, 

v. 

KWOK CHEUNG CHOW, 

Defendant . 


14-CR-196-001-CRB 

REQUEST FOR HON. CHARLES R 
BREYER TO RECUSE HIMSELF; 
NOTICE OF INTENT TO FILE 
MOTION TO DISQUALIFY HON. 
CHARLES R. BREYER PURSUANT 
TO 28 U.S. Code § 455 (a), 
(b)(4), (b)(5) (iii) , and 


Dept: Hon. Charles Breyer 


Defendant, Raymond Chow, requests that the Honorable 
Charles R. Breyer recuse himself from any further proceedings in 
this case. This is also notice of the intention to file a 
motion to disqualify Judge Breyer and notice of the intention to 
file a motion to set aside the verdict in this matter based on 
an undisclosed conflict of interest on the part of Judge Breyer 
who was the trial judge. Defense counsel needs substantially 
more time to investigate and draft motions due to a lack of 
staff and resources. 

This is a preliminary and summary request pending a formal 
motion which will have citations and evidentiary support. 
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Pursuant to 28 U.S. Code § 455 (a), (b)(4), (b)(5)(iii), and ( 
c), Raymond Chow will move to disqualify Judge Breyer based on 
his failure to disclose a conflict of interest which gave the 
appearance of judicial impropriety and which now calls this 
Court's conduct into question regarding matters involving Mayor 
Ed Lee and his staff who were alleged to be engaged in accepting 
bribes in exchange for favors at the detriment of the public. 

Recusal is appropriate where "a reasonable person, knowing 
all the facts, would conclude that the judge's impartiality 
might reasonably be questioned." United States v. Lovaglia, 954 
F . 2d 811, 815 (2d Cir. 1992). See, e.g., United States v. 

Cooley . 1 F . 3d 985, 993 (10th Cir. 1993); United States v. 
Morris . 988 F.2d 1335, 1337 (4th Cir. 1993); United States v. 
Nelson . 922 F.2d 311,319 (6th Cir. 1990), cert, denied, I US. 
Ct. 1635 (1991); United States v. Studlev . 783 F.2d 934, 939 
(9th Cir. 1986). The standard for review on appeal is whether 
the judge abused his discretion. In re Hale , 980 F.2d 1176, 1178 
(8th Cir. 1992). Cf. United States v. Sidener . 876 F.2d 1334, 
1336 (7th Cir. 1989) (finding that in order to preserve a 
reasonable challenge under § 455(a), a defendant must 
immediately move for writ of mandamus if the motion is denied). 

Judge Breyer's failure to recuse himself from this matter 
has prejudiced Mr. Chow extensively dating back as far as 2012, 
when Judge Breyer began authorizing all wiretaps in the 
political corruption portion of this investigation. Judge 
Breyer was under a duty to evaluate potential conflicts of 
interest and he failed to identify that his spouse was the 
director of a corporation that received an annual grant of 
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nearly $50,000 directly from the Mayor's budgetary allowance for 
the arts, during the time frame in question up until the 
present. There are additional areas of concern which are 
presently the subject of further investigation but that will be 
addressed in the formal motion. 

The wiretap applications in this case included affidavits 
sworn under penalty of perjury by FBI agents who detailed for 
Judge Breyer that Ed Lee's staff accepted over $20,000 in 
illegal campaign donations in exchange for Mayor Ed Lee's 
facilitating preferential treatment on real estate opportunities 
in San Francisco. All conversations between Agent 4773 and Ed 
Lee and his staff and/or associates, which involved 4773' s cell 
phone were recorded according to the FBI. Presumably, the in- 
person conversation between 4773, two other agents, and Mayor Ed 
Lee, was recorded by body-wire. 

Again, all of this information was presented to Judge 
Breyer confidentially in 2012-2013, who authorized numerous 
wiretaps involving approximately a dozen or more local political 
officials and community leaders. It should be noted that many 
public accusations were made against Mayor Ed Lee for his fund- 
raising and alleged money laundering activities in support of 
his election bid for the 2012 mayoral term. Although the public 
was not aware of the investigation leading up to this 
indictment, it would be difficult to believe that the Court was 
not aware of the corruption allegations against Ed Lee that were 
subject of media headlines and ongoing public discourse. It is 
either a gross misstep casting the appearance of impropriety, or 
intentional conduct that is actually improper, to fail to 
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acknowledge awareness of the annual receipt of the grant 
involving his spouse, corruption allegations against Ed Lee by 
members of the community, and the black and white pages of the 
wiretap applications specifically identifying Ed Lee as 
participating in acceptance of bribes along with an FBI agent's 
sworn statement in the belief that probable cause existed that 
Ed Lee was participating in criminal conduct. This is especially 
true given the numerous incidents where Mayor Ed Lee has 
publicly supported the non-profit resulting in an undeniable 
association and interest between the Mayor and Judge Breyer's 
spouse . 

Perhaps of greatest concern is how Ed Lee and his staff 
vaporized from the investigation during the Court's review of 
the numerous wiretaps. The United States Attorney and the FBI 
were already investigating Ed Lee so it can be inferred that 
neither of those two agencies objected to the mayor as a target 
and would not have spared him and his staff from further 
investigation and prosecution. This could indicate that someone 
else other than the agents and prosecutors intervened in this 
investigation to the benefit of Mayor Ed Lee-someone infulential 
enough to facilitate protection for Ed Lee and his staff. 

Lacking full disclosures as to the prosecution's decision not to 
indict Ed Lee 1 , suspicion is cast on any party who had access to 
the information that Mayor Ed Lee was accepting bribes. 
Unfortunately, the integrity of the entire process is brought 


^his Court prevented discovery of information used to 
support the decision not to charge Mayor Ed Lee and others, 
despite the obvious appearance that Mayor Ed Lee had been spared 
from prosecution. 
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into question, including this Court's potential involvement; 
especially in the context of failing to disclose a fairly 
elementary potential conflict. 

Additional investigation is ongoing to determine the 
extent, if any, to which Judge Breyer's conduct was intentional. 
However, several statements made by Judge Breyer during this 
litigation that were once perplexing, make sense under the lens 
of actual impropriety. First, Judge Breyer issued a blanket 
protective order to the defendant and taxpayer's detriment 
because he wanted to protect innocent third parties; yet, his 
order protected multiple public officials who the FBI claimed to 
have clear incriminating evidence-Mayor Ed Lee included . 2 
Second, at a public hearing on selective prosecution, the Court 
was explicit in making a public comment that there was no 
evidence of wrongdoing on the part of the mayor. This statement 
did not square with the wiretap application authorized by Judge 
Breyer himself. Defense investigation in this regard is 
ongoing. Judge Breyer resealed the evidence against Mayor Ed 
Lee . 

There were several points at which Judge Breyer should have 
identified the potential conflict, at minimum, and similarly 
there were several points where he should have recused himself. 
First, recusal should have occurred while reviewing wiretaps 
involving the mayor simply due to the appearance to the 
defendant and the public of the grant to the Judge's spouse 


2 In fact, during the writing of this notice the media has 
reported two Ed Lee staffers and public officials have been 
indicted for the conduct which is the subject of the wiretap 
applications . 
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being a source of influence over the court. Second, upon 
reviewing the indictment and observing that the mayor and his 
staff were not indicted or mentioned would have flagged the need 
for recusal. Litigation surrounding the protective order where 
the court was explicitly urged to stop covering for corrupt 
public officials by defense counsel would have been an 
appropriate time for recusal based on the indicated perception 
that the Court was protecting Mayor Ed Lee. This is not an 
exhaustive list by any means. 

Rulings at trial were horrifying to those expecting there 
would be a fair trial and it is in the course of investigating 
the Court's trial conduct that led to the discovery of this new 
information. The Court accused defense counsel of 
fictionalizing the record for purposes of appeal in flagrant 
contradiction to well over a year of written filings on behalf 
of Chow. The Court's discussions with counsel regarding the 
significance of various evidence and witnesses, and the 
interaction between the Court and the USA were reminiscent of 
Laurel and Hardy. Suddenly nothing defense counsel said could 
be understood or comprehended despite the extremely high 
intelligence and extensive worldly experience of both the Court 
and the government prosecutors. This alone left those watching 
with the feeling something improper was amiss. Combined with 
the failure to disclose or recuse, the appearance of impropriety 
would be an appropriate conclusion for the public to come to 
regarding the Court's conduct. The impact of this misconduct can 
be seen in the fact that jurors did not spend more than ten 
minutes on average in deliberating on each count before 
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returning a guilty verdict on all counts despite a prosecution 
theory that had many shortcomings. 

Although identifying and minimizing conflicts of interest 
is a basic principle in our legal system it is possible the 
Court overlooked the potential for a spousal conflict of 
interest. However, given the controversy which recently 
occurred regarding Supreme Court Justice Stephen Breyer, it is 
unlikely this would have been ignored by District Court Judge 
Charles Breyer. In 2015, Justice Breyer overlooked the fact 
that his wife owned stock in a company that was a party to a 
controversy which Breyer participated in adjudicating. Unlike 
here, Justice Breyer' s wife was able to divest herself of the 
interest and due to an exception under the statute, Justice 
Breyer stayed in the case. There is no exception for the 
situation presented in Judge Charles Breyer's case because it 
would be impossible to divest from the interest due to these 
particular circumstances. 

Conflict of interest disclosures are to maintain peoples' 
confidence in our system. They are not perfunctory, rather it 
is a critical aspect of our democracy. Overlooking a conflict 
check in a political corruption case of this magnitude simply is 
not feasible. Regardless of feasibility it is too important to 
ignore and a voluntary recusal is both appropriate and efficient 
in this case. 

Dated: January 22, 2016 Respectfully submitted, 

/s/ Curtis Briggs 

CURTIS BRIGGS 
J. TONY SERRA 
TYLER SMITH 
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Attorneys for Defendant 
KWOK CHEUNG CHOW 


DECLARATION OF COUNSEL 
I, CURTIS BRIGGS, declare: 

1. I am an attorney licensed to practice in the State of 
California, and counsel of record for defendant KWOK CHEUNG CHOW 
herein . 

2. The statements in the accompanying REQUEST FOR RECUSAL 
AND NOTICE OF INTENTION TO FILE MOTION TO DISQUALIFY AND SET 


8 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Case 3:14-cr-00196-CRB Document 1294 Filed 01/22/16 Page 9 of 9 

ASIDE VERDICT are true and correct to the best of my knowledge, 
based on my information and belief. 

3. If called to testify I would testify based on my 
personal knowledge except for those matters based on information 
and belief. 

4. Defense resources are restrained and prevent the filing 
of the motion to disqualify at this time. Defense lost three 
team members in the last two weeks and has not had an 
opportunity to clarify future CJA funding, nor have I received 
payment from CJA. 

5. I have to administer my other caseload which was back 
logged due to the Chow trial and that has prevented me from 
being able to complete motions and filings that are due today. 

6. I was not aware that Judge Breyer's spouse was a grant 
recipient involving funds set aside by the mayor's office. I 
only learned of this information approximately one week ago. 

7. I have not found any evidence whatsoever that Judge 
Breyer's spouse committed any illegal acts, acted unethically, 
or acted untowardly, and I am in no way implying anything of the 
sort. My investigation has developed information that his spouse 
has enhanced an enriched the community and my allegations of 
misconduct are limited solely to Judge Breyer in his capacity as 
the judge in this matter. 

8. Investigation is ongoing to further develop the extent 
to which their may be an actual conflict regarding other persons 
and other aspects of the relationships leading to the appearance 
of impropriety and actual impropriety. 

9. My client and my defense team experienced considerable 
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